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formerly served as the City's negotiator; (3) formerly served as the City's negotiator; (3) bypassed Local 145 by seeking employees' bypassed Local 145 by seeking employees' 

rescission of their retirement service credit rescission of their retirement service credit purchases; and (4) unilaterally changed the purchases; and ( 4) unilaterally changed the 

retirement service retirement service credit policy. The ALJ dismissed the first two allegations that the City credit policy. The ALJ dismissed the first two allegations that the City 

violated the MMBA by violated the MMBA by its: (1) request to suspend the Local 145 president; and (2) request that its: (1) request to suspend the Local 145 president; and (2) request that

the Local 145 negotiator step down.3 

 

the Local 145 negotiator step down.' TThe ALJ found, however, the City unlawfully bypassed he ALJ found, however, the City unlawfully bypassed 

Local 145 and unilaterally changed the retirement service credit policy. Local 145 and unilaterally changed the retirement service credit policy. 

The Board reviewed the The Board reviewed the proposed decision and the record in light of the City's proposed decision and the record in light of the City's 

exceptions, Local 145's response and the 4 
exceptions, Local 145's response and the relevant law." Based on this review, the Board relevant law. Based on this review, the Board 

affirms the ALJ's bypass violation, but reverses the unilateral change violation. affirms the ALJ' s bypass violation, but reverses the unilateral change violation. 

SUMMARY OF FACTS SUMMARY OF FACTS 

This This case arises during the severe funding crisis affecting the San Diego City case arises during the severe funding crisis affecting the San Diego City 

Employees' Employees' Retirement System (SDCERS). The crisis resulted from a series of poor decisions Retirement System (SDCERS). The crisis resulted from a series of poor decisions 

by City officials and SDCERS trustees beginning in the late 1990's. The decisions included by City officials and SDCERS trustees beginning in the late 1990' s. The decisions included 

twice twice delaying the City's contributions to the retirement system, increasing future benefits for delaying the City's contributions to the retirement system, increasing future benefits for 

City employees, and underpricing City employees, and underpricing employee purchases of retirement service credits. The net employee purchases of retirement service credits. The net 

effect of these decisions was to grossly underfund the retirement system. effect of these decisions was to grossly underfund the retirement system. 

As a result of the pension funding crisis, state and federal officials As a result of the pension funding crisis, state and federal officials initiated civil and initiated civil and 

criminal investigations into the criminal investigations into the actions of public officials and others. In the midst of the public actions of public officials and others. In the midst of the public 

.J Local 145 did not file exceptions to these determinations. Therefore, these allegations Local 145 did not file exceptions to these determinations. Therefore, these allegations 
are dismissed and will not be addressed herein. (PERB Reg. 32300(c).) are dismissed and will not be addressed herein. (PERB Reg. 32300(c).) 

4 
The City's request for oral argument is denied. The Board historically denies requests The City's request for oral argument is denied. The Board historically denies requests 

for oral argument when an adequate record has been prepared, the parties had ample for oral argument when an adequate record has been prepared, the parties had ample 
opportunity to present briefs and have availed themselves of that opportunity, and the issues opportunity to present briefs and have availed themselves of that opportunity, and the issues 
before the Board are sufficiently clear to make oral argument unnecessary. (Antelope Valley before the Board are sufficiently clear to make oral argument unnecessary. (Antelope Valley 
Health Care District (2006) PERB Decision No. 1816-M; Monterey County Office of Health Care District (2006) PERB Decision No. 1816-M; Monterey County Office of 
Education (1991) PERB Decision No. 913.) Education (1991) PERB Decision No. 913.) 
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upheaval, Michael Aguirre (Aguirre) campaigned for the Office upheaval, Michael Aguirre (Aguirre) campaigned for the Office of the City Attorney, vowing of the City Attorney, vowing 

to clean up the financial mess to clean up the financial mess facing the City. After his election, Aguirre initiated a number of facing the City. After his election, Aguirre initiated a number of 

civil actions attempting to undo some of the civil actions attempting to undo some of the decisions affecting the City and the retirement decisions affecting the City and the retirement 

system. State and federal prosecutors ultimately filed criminal charges against some of the system. State and federal prosecutors ultimately filed criminal charges against some of the 

SDCERS trustees, including the Local 145 president. It is in this context that the city attorney SDCERS trustees, including the Local 145 president. It is in this context that the city attorney 

took the actions at issue in this case. took the actions at issue in this case. 

3 

Effective January 1, 1997, the City implemented a program, pursuant to memorandum Effective January 1, 1997, the City implemented a program, pursuant to memorandum 

of understandings (MOU) the City negotiated with Local 145 and other City unions, that of understandings (MOU) the City negotiated with Local 145 and other City unions, that 

allowed employees to allowed employees to purchase up to five years of service credit in the retirement system. The purchase up to five years of service credit in the retirement system. The 

benefit was to be revenue neutral for the City. Employees who opted for this benefit were benefit was to be revenue neutral for the City. Employees who opted for this benefit were 

required to pay both the employer and required to pay both the employer and employee contributions for the additional service credit. employee contributions for the additional service credit. 

The MOU provided that employees were to pay the The MOU provided that employees were to pay the contributions "in an amount and manner contributions "in an amount and manner 

determined by the San Diego City Employees Retirement System Board to make the System determined by the San Diego City Employees Retirement System Board to make the System 

whole for such time." whole for such time." 

Retirement system staff calculated the service credit "price" for participating Retirement system staff calculated the service credit "price" for participating 

employees, but grossly underestimated the cost of the benefit to the retirement system. As a employees, but grossly underestimated the cost of the benefit to the retirement system. As a 

result, employees were allowed to purchase service credit at a price much lower than would result, employees were allowed to purchase service credit at a price much lower than would 

"make "make the System whole for such time." Several years passed before the retirement system the System whole for such time." Several years passed before the retirement system 

staff realized the extent of the underfunding. staff realized the extent of the underfunding. The SDCERS trustees then delayed several more The SDCERS trustees then delayed several more 

years before they acted to years before they acted to correct the problem. In 2003, the trustees adjusted the service credit correct the problem. In 2003, the trustees adjusted the service credit 

purchase price, but gave employees three months to complete purchases under the discounted purchase price, but gave employees three months to complete purchases under the discounted 

pricing arrangement. pricing arrangement. 

The city attorney estimated the service credit pricing error cost City taxpayers The city attorney estimated the service credit pricing error cost City taxpayers 

$147 million. After he took office in 2004, Aguirre filed a civil action in an attempt to reverse $14 7 million. After he took office in 2004, Aguirre filed a civil action in an attempt to reverse 



the effects of the the effects of the underpricing of the service credits. In addition, some of the criminal conflict underpricing of the service credits. In addition, some of the criminal conflict 

of interest cases pending at the time included of interest cases pending at the time included civil provisions that could require the reversal of civil provisions that could require the reversal of 

the the challenged transactions. challenged transactions. 

On March 7, 2006, the city attorney issued a press On March 7, 2006, the city attorney issued a press release that stated the purchase of release that stated the purchase of 

the underpriced service credits was legally unauthorized and violated the City the underpriced service credits was legally unauthorized and violated the City Charter. The Charter. The 

press release announced the City would allow any employee to rescind their purchase of press release announced the City would allow any employee to rescind their purchase of 

service credits. 5 
service credits." Aguirre's press release directed employees to the city attorney's website Aguirre's press release directed employees to the city attorney's website 

where the employees could access a form created by the City Attorney's Office to initiate where the employees could access a form created by the City Attorney's Office to initiate 

service credit rescission service credit rescission requests. The Request to Rescind Purchase of Prospective Service requests. The Request to Rescind Purchase of Prospective Service 

Credit Agreement form was posted with instructions that stated: Credit Agreement form was posted with instructions that stated: 

INFORMATIONAL STATEMENT REGARDING INFORMATIONAL STATEMENT REGARDING 
RESCISSION OF PURCHASE OF PROSPECTIVE RESCISSION OF PURCHASE OF PROSPECTIVE 

SERVICE CREDIT AGREEMENT SERVICE CREDIT AGREEMENT 

As you know, the City Attorney has concluded that the purchase As you know, the City Attorney has concluded that the purchase 
of prospective of prospective service credit, or airtime, from the San Diego City service credit, or airtime, from the San Diego City 
Employees' Retirement System ('SDCERS') below full cost was Employees' Retirement System ('SDCERS') below full cost was 
not authorized under the law. If you would like to rescind this not authorized under the law. If you would like to rescind this 
legally unauthorized purchase, the information below is provided legally unauthorized purchase, the information below is provided 
for for your benefit. You should, however, consult with an attorney your benefit. You should, however, consult with an attorney 
and a tax and/or other professional of your choosing regarding and a tax and/or other professional of your choosing regarding 
the actual tax treatment that will apply in your situation. This the actual tax treatment that will apply in your situation. This 
information is information is not intended to be and should not be taken to be not intended to be and should not be taken to be 
individual tax advice. individual tax advice. 

• If you purchased service credit using amounts transferred If you purchased service credit using amounts transferred 
from a City-sponsored defined contribution plan (i.e., the from a City-sponsored defined contribution plan (i.e., the 
40l(k) plan or the SPSP), the 401(k) plan or the SPSP), the funds paid to SDCERS funds paid to SDCERS 
could be transferred directly back to the applicable plan. could be transferred directly back to the applicable plan. 
Because Because the funds would be transferred directly from the funds would be transferred directly from 
SDCERS to the other plan, and would not be made SDCERS to the other plan, and would not be made 
available directly to you, the transaction should not result available directly to you, the transaction should not result 
in any tax to you. These amounts would be taxable when in any tax to you. These amounts would be taxable when 

5 Although Local 145 was the only union to file an unfair practice charge challenging Although Local 145 was the only union to file an unfair practice charge challenging 
the the city attorney's actions, the press release and website posting were directed toward all City city attorney's actions, the press release and website posting were directed toward all City 
eemployees. mployees. 
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eventually distributed from the defined contribution plan eventually distributed from the defined contribution plan 
in accordance with the plan's rules. in accordance with the plan's rules. 

• If you purchased service credit using after-tax cash If you purchased service credit using after-tax cash 
payments, those payments would he refunded to payments, those payments would he refunded to you. The you. The 
refund will be treated as a distribution from a retirement refund will be treated as a distribution from a retirement 
plan and you will likely be subject to tax on a portion of plan and you will likely be subject to tax on a portion of 
the refund. The calculation of the taxable portion involves the refund. The calculation of the taxable portion involves 
the ratio of after-tax contributions you made to your the ratio of after-tax contributions you made to your 
overall SDCERS benefit. It will be necessary to obtain overall SDCERS benefit. It will be necessary to obtain 
additional information from SDCERS to determine your additional information from SDCERS to determine your 
specific specific tax consequences. tax consequences. 

• If you purchased service credit using pre-tax installment If you purchased service credit using pre-tax installment 
payments via payroll deduction, you may be able to payments via payroll deduction, you may be able to 
transfer those amounts to a City-sponsored defined transfer those amounts to a City-sponsored defined 
contribution plan, but you will not be contribution plan, but you will not be permitted to have permitted to have 
the money refunded to you. The direct plan-to-plan the money refunded to you. The direct plan-to-plan 
transfer should not result in any tax to you. Amounts transfer should not result in any tax to you. Amounts 
transferred to a defined contribution plan would be subject transferred to a defined contribution plan would be subject 
to that plan's rules regarding distributions and legal to that plan's rules regarding distributions and legal 
contribution limits and will be taxable when eventually contribution limits and will be taxable when eventually 
distributed to you. distributed to you. 

5 

A transfer back to a qualified plan will result in a small A transfer back to a qualified plan will result in a small 
transactional fee charged by the qualified plan administrator. transactional fee charged by the qualified plan administrator. 
This fee would be borne by the requesting employee. This fee would be borne by the requesting employee. 

Accompanying this statement is a written agreement for Accompanying this statement is a written agreement for 
download and execution to commence the PSC reversal request download and execution to commence the PSC reversal request 
process. Employees are process. Employees are encouraged to review it, obtain encouraged to review it, obtain 
professional advice as needed and desired, execute the document professional advice as needed and desired, execute the document 
if desired, and submit same to SDCERS for implementation. if desired, and submit same to SDCERS for implementation. 

Please be aware that SDCERS may deny your request for a Please be aware that SDCERS may deny your request for a 
transfer of your service credit payment to another plan or as a transfer of your service credit payment to another plan or as a 
refund to you. SDCERS has taken the position that transfers back refund to you. SDCERS has taken the position that transfers back 
to the defined contribution plans such as SPSP and 401(k) cannot to the defined contribution plans such as SPSP and 401 (k) cannot 
be permitted without jeopardizing the tax-qualified status of those be permitted without jeopardizing the tax-qualified status of those 
plans. SDCERS has also stated that refunds of your payroll plans. SDCERS has also stated that refunds of your payroll 
deposits deposits are permitted only if you selected the installment are permitted only if you selected the installment 
purchase purchase method and have not made all payments. We are method and have not made all payments. We are 
attempting to attempting to resolve these matters with SDCERS. resolve these matters with SDCERS. 
(Emphasis (Emphasis in original.) in original.) 

Neither the city attorney nor any other City official gave advance notice to Local 145 Neither the city attorney nor any other City official gave advance notice to Local 145 

about the press release or posting of the rescission documents, or offered to meet and confer about the press release or posting of the rescission documents, or offered to meet and confer 



press release or website posting. 

 

regarding the regarding the issue. No City employee actually filled out the service credit rescission form or issue. No City employee actually filled out the service credit rescission form or 

otherwise sought to rescind the purchase of service credits as a result of the city attorney's otherwise sought to rescind the purchase of service credits as a result of the city attorney's 

press release or website posting. 

ALJ'S PROPOSED DECISION ALJ'S PROPOSED DECISION 

The ALJ concluded that the city attorney had a right to communicate his views The ALJ conciuded that the city attorney had a right to communicate his views 

regarding the legality of the employees' service regarding the legality of the employees' service credit purchases. The ALJ determined, credit purchases. The ALJ determined, 

however, the city however, the city attorney went too far and bypassed Local 145 by dealing directly with the attorney went too far and bypassed Local 145 by dealing directly with the 

employees to get them to employees to get them to relinquish a negotiated benefit. The ALJ rejected the City's claim relinquish a negotiated benefit. The ALJ rejected the City's claim 

that the city attorney's status as an elected official under the City Charter, or any referenced that the city attorney's status as an elected official under the City Charter, or any referenced 

general immunity statutes, general immunity statutes, authorized the City to ignore bargaining obligations under the authorized the City to ignore bargaining obligations under the 

MMBA. Finally, the ALJ found that by "attempting to change" the service credit purchase MMBA. Finally, the ALJ found that by "attempting to change" the service credit purchase 

policy, the City unilaterally changed the policy policy, the City unilaterally changed the policy without offering to meet and confer with without offering to meet and confer with 

Local 145. Local 145. 

In its In its exceptions to the proposed decision, the City argues that the press release and exceptions to the proposed decision, the City argues that the press release and 

website posting were intended to reach all City website posting were intended to reach all City employees for the purpose of enforcing the employees for the purpose of enforcing the 

MOU, and asking for MOU, and asking for compliance with it. The City further asserts that as an elected official, compliance with it. The City further asserts that as an elected official, 

and chief legal advisor and attorney to the City, the city attorney has and chief legal advisor and attorney to the City, the city attorney has almost unfettered almost unfettered 

authority to enforce the laws of the City of San Diego, including the MOUs with the respectiveauthority to enforce the laws of the City of San Diego, including the MOU s with the respectiv

employee organizations. employee organizations. Concomitantly, the City argues that the communication was merely Concomitantly, the City argues that the communication was merely 

an an informational statement that expressed the city attorney's views and opinions for the informationai statement that expressed the city attorney's views and opinions for the 

purpose of enabling informed judgments by all purpose of enabling informed judgments by all City employees, and was thus protected City employees, and was thus protected 

employer speech. employer speech. 

e 
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DISCUSSION DISCUSSION 

Bypassing the Union Bypassing the Union 

p

f

MMBA section 3505 MMBA section 3505 provides that local government agencies "shall meet and confer in provides that local government agencies "shall meet and confer in 

good faith good faith regarding wages, hours, and other terms and conditions of employment with regarding wages, hours, and other terms and conditions of employment with 

representatives of such representatives of such recognized employee organizations." Additionally, MMBA recognized employee organizations." Additionally, MMBA 

section 3503 provides that section 3503 provides that "recognized employee organizations shall have the right to "recognized employee organizations shall have the right to 

represent their members in their represent their members in their employment relations with public agencies." employment relations with public agencies." 

An employer may not communicate proposals to An employer may not communicate proposals to employees before first submitting employees before first submitting 

them to the exclusive representative, seek to them to the exclusive representative, seek to bargain directly with employees, or invite them to bargain directly with employees, or invite them to 

abandon their representative to achieve better abandon their representative to achieve better terms directly from the employer. (Trustees of terms directly from the employer. (Trustees of 

the California State University (2006) PERB Decision No. 1871-H.) An employer violates the the California State University (2006) PERB Decision No. 1871-H.) An employer violates the 

duty to bargain in good faith duty to bargain in good faith when it bypasses the exclusive representative to negotiate directly when it bypasses the exclusive representative to negotiate directly 

with employees over with employees over matters within the scope of representation. (Walnut Valley Unified matters within the scope ofrepresentation. (Walnut Valley Unified 

School District (1981) PERB Decision No. 160 (Walnut Valley).) School District (1981) PERB Decision No. 160 (Walnut Valley).) 

To establish that an employer has unlawfully bypassed the exclusive representative, a To establish that an employer has unlawfully bypassed the exclusive representative, a 

charging party must demonstrate that the employer dealt directly with its charging party must demonstrate that the employer dealt directly with its employees: (1) to employees: (1) to 

create a new policy of general application, or (2) create a new policy of general application, or (2) to obtain a waiver or modification of existing to obtain a waiver or modification of existing 

policies olicies applicable to those employees. (Walnut Valley.) The Board agrees with the ALJ's applicable to those employees. (Walnut Valley.) The Board agrees with the ALJ's 

finding that the city attorney's actions in this matter fall inding that the city attorney's actions in this matter fall within the second test, thus bypassing within the second test, thus bypassing 

Local 145 Local 145 in derogation of Local 145's right to represent bargaining unit employees. in derogation of Local 145 's right to represent bargaining unit employees. 

The City The City contends that the press release and website posting were merely asking for contends that the press release and website posting were merely asking for 

compliance compliance with the MOU, not asking employees to relinquish a negotiated right. The City with the MOU, not asking employees to relinquish a negotiated right. The City 

asserts such action was necessary to bring the asserts such action was necessary to bring the purchases into compliance with the MOU, which purchases into compliance with the MOU, which 

required that required that the City's share of the cost of the additional service credit be borne by the the City's share of the cost of the additional service credit be borne by the 
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employees. However, the employees. However, the City focuses on that part of the MOU that provides that the pricing City focuses on that part of the MOU that provides that the pricing 

was to "make the System was to "make the System whole," a provision wholly outside of the control of the employees whole," a provision wholly outside of the control of the employees 

themselves. themselves. To make the City "whole," the city attorney sought the employees' complete To make the City "whole," the city attorney sought the employees' complete 

rescission of their purchase of service credits." This action goes beyond correcting the price rescission of their purchase of service credits.6 This action goes beyond correcting the price 

shortfall and disregards the MOU language that expressly authorizes employee purchases of shortfaH and disregards the MOU ianguage that expressly authorizes employee purchases of 

service service credit at a price set by the retirement system. credit at a price set by the retirement system. 

By soliciting By soliciting employees to rescind their purchase of service credits, made in accordance employees to rescind their purchase of service credits, made in accordance 

with the MOU, the City with the MOU, the City has gone directly to the employees to obtain their waiver of a benefit has gone directly to the employees to obtain their waiver of a benefit 

negotiated negotiated by Local 145, based on the City's subsequent determination that the credits were by Local 145, based on the City's subsequent determination that the credits were 

underpriced to the detriment of the underpriced to the detriment of the City. Consequently, the city attorney's direct request to City. Consequently, the city attorney's direct request to 

employees to rescind service credit purchases, constituted bypass of the exclusive employees to rescind service credit purchases, constituted bypass of the exclusive 

representative in violation of the MMBA. representative in violation of the MMBA. 

The City's argument that the ALJ failed to properly recognize and apply employer The City's argument that the ALJ failed to properly recognize and apply employer 

speech speech protections to the city attorney's communications is unpersuasive. The Board has held protections to the city attorney's communications is unpersuasive. The Board has held 

that an employer has the right to "express its views on that an employer has the right to "express its views on employment related matters over which employment related matters over which 

it has legitimate concerns it has legitimate concerns in order to facilitate full and knowledgeable debate" (Rio Hondo in order to facilitate full and knowledgeable debate" (Rio Hondo 

Community College Community College District (1980) PERB Decision No. 128 (Rio Hondo).) However, District (1980) PERB Decision No. 128 (Rio Hondo).) However, 

employer speech that goes employer speech that goes beyond mere expression of opinion or communication of existing beyond mere expression of opinion or communication of existing 

facts, facts, but instead advocates or solicits a course of action, is not subject to employer speech but instead advocates or solicits a course of action, is not subject to employer speech 

protections. (State of California (Department of Transportation) (1996) protections. (State of California (Department of Transportation) (1996) PERB Decision PERB Decision 

No. 1176-S No. 1176-S (CalTrans).) Furthermore, the Board in Rio Hondo specifically held that (Ca/Trans).) Furthermore, the Board in Rio Hondo specifically held that 

6 Notably, the posted informational statement does not appear to distinguish between Notably, the posted informational statement does not appear to distinguish between 
purchases made before the underpricing was adjusted in 2003, and purchases made ostensibly purchases made before the underpricing was adjusted in 2003, and purchases made ostensibly 
at the appropriate pricing. Rather, the posting solicits City employees to rescind all at the appropriate pricing. Rather, the posting solicits City employees to rescind all service service 
credit purchases. credit purchases. 
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professional advice as needed and desired, professional advice as needed and desired, execute the document if desired." The City claims execute the document if desired."8 The City claims 

these statements are these statements are not distinguishable from employer statements found acceptable in cases not distinguishable from employer statements found acceptable in cases 

such as Ca/Trans, such as CalTrans, Perkins Machine Company (1963) 141 NLRB 697 (Perkins Machine Co.), Perkins Machine Company (1963) 141 NLRB 697 (Perkins Machine Co.), 

and Rio Hondo. However, and Rio Hondo. However, the City mischaracterizes or overlooks pertinent findings from each the City mischaracterizes or overlooks pertinent findings from each 

of these cases. of these cases. 

In Ca/Trans, the employer distributed a In CalTrans, the employer distributed a memo to all employees informing them that the memo to all employees informing them that the 

parties were engaged in negotiations for a new parties were engaged in negotiations for a new contract. The memo notified employees that contract. The memo notified employees that 

upon expiration of the contract, agency fee payers were upon expiration of the contract, agency fee payers were no longer subject to fair share fee no longer subject to fair share fee 

deductions deductions and union members were not prohibited from withdrawing from the union. The and union members were not prohibited from withdrawing from the union. The 

memo also referenced memo also referenced procedures for withdrawing from the union, including notification to the procedures for withdrawing from the union, including notification to the 

union, and noted that union, and noted that questions about canceling union membership should be directed to the questions about canceling union membership should be directed to the 

union. The Board found the memo protected employer speech, stating: umon. The Board found the memo protected employer speech, stating: 

[W]here [W]here employer speech accurately describes an event, and does employer speech accurately describes an event, and does 
not on its face carry the threat of not on its face carry the threat of reprisal or force, or promise of reprisal or force, or promise of 
benefit, the Board will not find the speech unlawful. benefit, the Board will not find the speech unlawful. 

(Id., citing Chula Vista City School District (Id., citing Chula Vista City School District (1990) PERB Decision No. 834.) (1990) PERB Decision No. 834.) 

The The City in the instant case argues that the city attorney's press release and website City in the instant case argues that the city attorney's press release and website 

statements did not on statements did not on their face contain a threat of reprisal or force, or promise of benefit. their face contain a threat of reprisal or force, or promise of benefit. 

Thus, they are no different Thus, they are no different from the explanation of procedures to withdraw from the union in from the explanation of procedures to withdraw from the union in 

Ca/Trans, CalTrans, and the City should be entitled to protection. However, the City disregards that part and the City should be entitled to protection. However, the City disregards that part 

of the decision where the Board states: of the decision where the Board states: 

8 
"The City also argues that admonishments to obtain professional advice contained in The City also argues that admonishments to obtain professional advice contained in 

both the informational statement and the request form establish the nature of the documents as both the informational statement and the request form establish the nature of the documents as 
merely informative. This argument is wholly without merit. A routine referral to consult with merely informative. This argument is wholly without merit. A routine referral to consult with 
legal or tax legal or tax professionals as to the potential tax or other consequences for any individual professionals as to the potential tax or other consequences for any individual 
employee does not serve employee does not serve to absolve the City from responsibility for directly soliciting action by to absolve the City from responsibility for directly soliciting action by 
the employees. the employees. 

10 
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First, the First, the memos conveying information concerning the right to memos conveying information concerning the right to 
resign from Union resign from Union membership simply communicate that the membership simply communicate that the 
right exists and do not right exists and do not advocate a course of action. . . . The facts advocate a course of action. . . . The facts 
alleged do not establish that the CalTrans solicited employees to alleged do not establish that the CalTrans solicited employees to 
withdraw from membership, only that the CalTrans informed withdraw from membership, only that the CalTrans informed 
employees of their right to do so. employees of their right to do so. 

(Id.; emphasis added.) (Id.; emphasis added.) 

Similarly, in Perkins Machine Co., the employer sent a letter to each employee Similarly, in Perkins Machine Co., the employer sent a letter to each employee 

informing them of the 15-day informing them of the 15-day window set forth in the collective bargaining agreement, during window set forth in the collective bargaining agreement, during 

which they had the right to withdraw from the union, along with the procedures for which they had the right to withdraw from the union, along with the procedures for 

withdrawal. The employer letter in Perkins Machine Co. also advised that: withdrawal. The employer letter in Perkins Machine Co. also advised that: 

Whether Whether you resign from the union, or whether you remain a you resign from the union, or whether you remain a 
member will not make any difference in your wages, benefits, member will not make any difference in your wages, benefits, 
position or treatment by position or treatment by the Company. the Company. 
. . 
We repeat -- the Company is not urging you either to remain a We repeat -- the Company is not urging you either to remain a 
member of the union or to resign from the union. As far as the member of the union or to resign from the union. As far as the 
Company is concerned, that is a matter for each man to decide for Company is concerned, that is a matter for each man to decide for 
himself without pressure from either the Company or the union. himself without pressure from either the Company or the union. 

(Perkins Machine Co. at p. 699.) (Perkins Machine Co. at p. 699.) 

Here, the NLRB also held the letter was acceptable, noting that it was free from any Here, the NLRB also held the letter was acceptable, noting that it was free from any 

threat of reprisal or promise of threat of reprisal or promise of benefit. The NLRB found it significant that the letter "ends benefit. The NLRB found it significant that the letter "ends 

with a clear statement of Respondent's neutral position." (Id. at p. 700) with a clear statement of Respondent's neutral position." (Id. at p. 700) 

Finally, the City relies heavily on selective findings in Rio Hondo. The City cites Finally, the City relies heavily on selective findings in Rio Hondo. The City cites 

language from a memorandum written by the community college superintendent to the language from a memorandum written by the community college superintendent to the 

president of resident of the faculty association, and argues that the superintendent directly asked union the faculty association, and argues that the superintendent directly asked union 

members to take members to take action in a manner indistinguishable from the city attorney's plea to City action in a manner indistinguishable from the city attorney's plea to City 

employees. The City again focuses on employees. The City again focuses on the Board's finding that the superintendent's memos the Board's finding that the superintendent's memos 

contained no "threat of reprisal or force or contained no "threat of reprisal or force or promise of benefit." (Rio Hondo.) However, the promise of benefit." (Rio Hondo.) However, the 

crux of the crux of the Board's analysis in Rio Hondo, that protected employer communications are Board's analysis in Rio Hondo, that protected employer communications are 
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founded upon the expression of views, arguments, or opinions, but are not unlimited. The founded upon the expression of views, arguments, or opinions, but are not unlimited. The 

Board stated, "the employer's right to freely express its Board stated, "the employer's right to freely express its views, arguments or opinions is vievvs, arguments or opinions is 

impliedly established by the fact that the employer is prohibited only from engaging in impliedly established by the fact that the employer is prohibited only from engaging in 

negotiations with persons or groups other than the negotiations with persons or groups other than the exclusive representative." (Id.; emphasis in exclusive representative." (Id.; emphasis in 

original.) original.) Further, as stated previously herein, protected speech is afforded the employer Further, as stated previously herein, protected speech is afforded the employer 

"provided "provided the communication is not used as a means of violating the Act." (Id.) Moreover, the communication is not used as a means of violating the Act." (Id.) Moreover, 

the Board in Rio Hondo, specifically noted that the union in that matter did not have exclusive the Board in Rio Hondo, specifically noted that the union in that matter did not have exclusive 

representative status, so the representative status, so the Board did not engage in a bypass analysis. The Board held that Board did not engage in a bypass analysis. The Board held that 

"an "an employer's direct communication with employees may escape protection if it evidences an employer's direct communication with employees may escape protection if it evidences an 

employer's attempt to bypass the exclusive representative." (Id.) employer's attempt to bypass the exclusive representative." (Id.) 

In each of the above cases, the employer communicated existing facts, views, In each of the above cases, the employer communicated existing facts, views, 

arguments, or opinions, but did not advocate a course of action in circumvention of the arguments, or opinions, but did not advocate a course of action in circumvention of the 

exclusive exclusive representative, or otherwise use the communication to commit an unfair labor representative, or otherwise use the communication to commit an unfair labor 

practice. practice. 

12 

The same cannot be The same cannot be said about the city attorney's actions in this case. At hearing, City said about the city attorney's actions in this case. At hearing, City 

Attorney Aguirre testified that: Attorney Aguirre testified that: 

12 

SDCERS had taken the position that they were not going to SDCERS had taken the position that they were not going to 
permit anyone to unwind the transactions, that it couldn't be done permit anyone to unwind the transactions, that it couldn't be done 
for tax reasons. We retained counsel to help us figure out how it for tax reasons. We retained counsel to help us figure out how it 
could be done, and we wanted and were hoping that people would could be done, and we wanted and were hoping that people would 
be motivated by a sense of duty to the city to come forward and be motivated by a sense of duty to the city to come forward and 
take advantage of this and, . . . actually unwind the transactions. take advantage of this and, ... actually unwind the transactions. 

The press release and website posting themselves stated that "SDCERS may deny The press release and website posting themselves stated that "SDCERS may deny 

requests for refunds" for requests for refunds" for some types of transactions, and assured employees that "the City some types of transactions, and assured employees that "the City 

Attorney's Office is attempting to resolve these matters with SDCERS officials." Therefore, Attorney's Office is attempting to resolve these matters with SDCERS officials." Therefore, 
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